
 

1 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

Civil Action No.  

 

ARKANSAS RIVER POWER AUTHORITY, 

 

Plaintiff,  

 

v. 

 

BABCOCK & WILCOX POWER GENERATION GROUP, INC. 

 

Defendant.  

 

COMPLAINT AND JURY DEMAND 

 

Plaintiff Arkansas River Power Authority (“ARPA”), by and through its attorney Craig 

N. Johnson of Fairfield and Woods, P.C., hereby states and alleges as follows for its Complaint 

and Jury Demand: 

INTRODUCTION 

1. This action arises from a coal-fired steam boiler supplied by Defendant Babcock 

& Wilcox Power Generation Group, Inc. (“B&W”) for an electric generation project known as 

the Lamar Repowering Project (the “LRP”) in Lamar, Colorado.  Based on various 

representations by B&W, ARPA entered into a contract and paid B&W approximately $20.5 

million for the boiler.  However, the boiler has never met the performance standards in the 

contract, and as a result, ARPA has been unable to operate the LRP, depriving it of the benefit of 

its $170 million investment in that project.  Because of the failure of the boiler to meet emissions 

requirements, ARPA has been forced to spend millions of dollars on modifications to the boiler, 

all of which have failed to resolve the deficiencies with the boiler.  ARPA has further incurred 

fines and penalties paid to state and federal regulators for emissions violations, and defense and 

settlement costs from environmental litigation resulting from the boiler’s failure to meet its 
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emissions guarantees.  In this Complaint, ARPA seeks to recover its losses resulting from 

B&W’s misrepresentations and failure to meet its contractual obligations, which have resulted in 

millions of dollars of losses to ARPA, its member cities, and the utility ratepayers served by 

those cities. 

PARTIES 

2. Plaintiff Arkansas River Power Authority (“ARPA”) is a public power authority 

and political subdivision of the State of Colorado formed pursuant to the Colorado joint action 

agency statute, C.R.S. § 29-1-204.  ARPA maintains its principal office at 3409 South Main, 

Lamar, CO 81052. 

3. Defendant Babcock & Wilcox Power Generation Group, Inc. (“B&W”) is a 

Delaware corporation with its principle place of business at 20 S. Van Buren Avenue, Barberton, 

Ohio.  B&W is, upon information and belief, the successor to The Babcock & Wilcox Company 

for the purposes of the allegations herein. 

JURISDICTION AND VENUE 

4. Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1332(a) because the 

matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is 

between citizens of different states.   

5. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(2) because a 

substantial part of the events or omissions giving rise to the claims set forth herein occurred, and 

a substantial part of the property that is the subject of the action, is situated within the district of 

Colorado. 
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GENERAL ALLEGATIONS 

A. ARPA and its Member Municipalities. 

6. ARPA is a political subdivision of the State of Colorado created pursuant to the 

Colorado joint action agency statute, C.R.S. § 29-1-204, which provides that any combination of 

cities and towns of Colorado that are authorized to own and operate electric systems may, by 

contract with each other or with cities and towns of any adjoining state, establish a separate 

governmental entity, to be known as a “power authority”, to effect the development of electric 

energy resources or production and transmission of electric energy in for the benefit of the 

inhabitants of such contracting municipalities.   

7. ARPA was formed in 1979 by the Colorado municipalities of Las Junta, Lamar, 

Las Animas, Trinidad and Walsenburg and the New Mexico city of Raton for the purpose of 

operating a wholesale electric utility to supply the electricity requirements of those communities.  

Each of these communities was a party to the Organic Contract Creating and Establishing the 

Arkansas River Power Authority as a Separate Political Entity (the “Organic Contract”), which 

set forth the organizational structure and powers of ARPA.  The signatories to the Organic 

Contract are referred to as the ARPA “Member Municipalities.” 

8. The Town of Springfield, Colorado became a Member Municipality of ARPA in 

1982, and the Town of Holly became a Member Municipality of ARPA in 1985.  The City of 

Walsenburg sold its electric utility and was released from its contract with ARPA in 1987.  The 

City of Raton left ARPA by agreement of the parties in 2010.  The Member Municipalities 

currently include the Colorado communities of Lamar, La Junta, Las Animas, Springfield, Holly 

and Trinidad. 
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9. Pursuant to Section 2.3 of the Organic Contract, each of the ARPA Member 

Municipalities agreed to “purchase and obtain all of [its] wholesale power and energy 

requirements from [ARPA].” 

10. Each of the Member Municipalities is also a party to the Agreement for the 

Supply of Electric Power and Energy to Municipal Members of the Arkansas River Power 

Authority dated December 13, 1983, as amended (“Power Sales Agreement”).  Pursuant to the 

Power Sales Agreement, each of the ARPA Member Municipalities again agreed to purchase its 

wholesale electricity requirements, except for certain member-generated electricity and 

purchases under existing contracts, from ARPA.   

11. Pursuant to Section 2.2 of the Organic Contract, the functions and responsibilities 

of ARPA include the power to “acquire, construct, own, reconstruct, improve, rehabilitate, repair 

operate and maintain generating plants and transmission systems.”  Pursuant to Sections 3.8 and 

6 of the Organic Contract, such projects may be financed through the issuance of bonds by 

ARPA, and the principal and interest due on those bonds are to be repaid through the wholesale 

electricity rates ARPA charges is Member Municipalities.  Pursuant to Section 5 of the Organic 

Contract, such bonds are solely the obligation of ARPA, and not debts, liabilities or obligations 

of the Member Municipalities. 

12. Pursuant to Section 12.2 of the Power Sales Agreement, ARPA shall establish 

wholesale electric rates for energy sold to its Member Municipalities that are sufficient to meet 

the costs of energy purchased by ARPA, to meet operation and maintenance expenses for ARPA 

facilities, and to make payments of principal and interest on any indebtedness and revenue bonds 

of ARPA.  Section 12.1 of the Power Sales Agreement further provides that the obligation to 

purchase wholesale electricity from ARPA is a special obligation of the Member Municipalities 
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payable solely from revenues received by the Member Municipalities from the sale of electricity 

to its electric utility customers.       

B. The Lamar Repowering Project. 

13. From the time it was initially formed, ARPA purchased the majority of the 

electric power and energy necessary to supply the wholesale electricity requirements of its 

Member Municipalities under a contract with Colorado-Ute Electric Association, which was later 

acquired by Tri-State Generation and Transmission (“Tri-State”).  

14. In 2003, Tri-State provided notice that its wholesale power contract with ARPA 

would be terminated in 2006.  As a result, ARPA was forced to search for alternatives to meet 

the electricity requirements of its member municipalities.   

15. At the time ARPA was evaluating potential alternatives for electric supply, the 

United States was experiencing shortages of electricity.  Few new electric generation facilities 

were scheduled to come on line before the Tri-State contract expired, and those projects that 

were under construction were fully subscribed, meaning that ARPA had no opportunity to 

participate in the energy supplied from those projects.  Further, transmission resources available 

to bring electricity to ARPA’s Member Municipalities were limited, making power purchase 

contracts more expensive. 

16. After evaluating the available alternatives, ARPA’s Board of Directors 

determined that it would be most beneficial to construct a new generation facility that would 

allow its Member Municipalities to control their own destiny with respect to their electricity 

supply.  ARPA identified a 25-megawatt gas-fired electric generation facility in Lamar, 

Colorado, that had been closed in 2003 due to high natural gas costs and developed a plan to 
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“repower” that facility and increase its capacity to supply the needs of its Member 

Municipalities.  This became the Lamar Repowering Project or “LRP”. 

17. ARPA engaged an engineering firm, Forerunner Corporation (“Forerunner”), to 

prepare feasibility studies for the LRP and to assist with the design and selection of contractors 

for the facility.  Because of the historic volatility of natural gas prices, and the relatively low and 

stable cost of coal, Forerunner recommended that a new coal-fired boiler be installed to replace 

the existing natural gas-fired boiler, and that the capacity of the facility be increased to 44 

megawatts to meet the base load electricity requirements of ARPA’s member communities. 

18. The boiler is the most important component of a steam-electric generation facility.  

The boiler produces steam to run the turbines which, in turn, generate the electric output of the 

plant.  Without a functioning boiler, the plant cannot generate electricity. 

19. Not all coal is the same. Coals from different regions of the country, and coals in 

different seams in the same region, can vary in its chemical composition.  The chemical 

composition of coal determines its combustion characteristics and the emissions that will be 

generated from the combustion process.  Accordingly, coal-fired boilers are designed to operate 

with specific coals that will be used in the boiler, and boilers will operate at optimum efficiency 

when utilizing the coal type for which they were designed.   

20. In addition to affecting the efficiency of a boiler, the type of coal used to fuel the 

boiler has a significant impact on the air emissions from the boiler.  Coal-fired steam electric 

generation units (EGUs) are a regulated under the federal Clean Air Act and implementing 

regulations, which limit the amount of certain pollutants that may be emitted, including sulfur 

dioxide (“SO2”), nitrogen oxide (“NOx”), carbon monoxide (“CO”), mercury (“Hg”) and others.  

Knowing the type of fuel that will be used in a boiler is thus important for purposes of 
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determining the air emissions the boiler will generate and whether it will comply with its 

permitted limits.  

21. Because the LRP was to be constructed in Southeastern Colorado, ARPA required 

a coal source near the facility to minimize the transportation cost for the coal.  Accordingly, 

ARPA proposed to use coal from either the Powder River Basin in Wyoming or the Twentymile 

Mine region of Colorado to fire the boiler at the LRP.   

C. B&W’s Bid for the Lamar Repowering Project. 

22. In 2003 and 2004, Forerunner prepared various feasibility studies for the LRP.  In 

connection with these studies, Forerunner solicited input from a number of boiler manufacturers, 

including The Babcock & Wilcox Company (which is now known as Babcock & Wilcox Power 

Generation Group, Inc.) (“B&W”) regarding the potential cost of a boiler to supply steam for the 

proposed LRP.  On April 30, 2003, B&W provided a budgetary proposal to support the 

development of the LRP.  B&W’s proposal was based on its recommendation that a circulating 

fluidized bed (“CFB”) boiler be implemented at the plant.  The budgetary proposal included two 

pricing options based on the size of the unit, and included estimates of various components of the 

boiler, including a selective non catalytic reduction (“SNCR”) system to control NOx emissions 

from the boiler.  B&W’s budgetary proposal was based on its “over 135 years of experience in 

the application of state-of-the-art technology to develop and deliver materials and highly-

engineered equipment to customers involved in the generation of electric power across the 

country and around the world.” 

23. The budget information provided by B&W was included in Forerunner’s 

feasibility study.  Based on the Forerunner feasibility study, the ARPA board of directors voted 
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to proceed with the repowering project including a larger boiler to increase the capacity of the 

facility to 44 megawatts.   

24. On December 23, 2003, Forerunner issued a request for quotations (“RFQ”) to 

various boiler manufacturers, including B&W, for a boiler for the LRP.  The RFQ was written as 

a “performance specification,” which included certain performance criteria steam output, 

emissions limits, and other criteria that the successful bid would be required to meet.  Each 

bidder was invited to propose the type of boiler technology it deemed most cost effective to meet 

the performance requirements.   

25. The Forerunner RFQ identified four potential sources of coal to be used at the 

LRP, including Jacobs Ranch, Dry Fork and Black Thunder Coal from Wyoming’s Powder 

River Basin near Gillette, Wyoming and Twentymile Mine coal from Colorado.  This 

information was provided to enable bidders to develop a proposal for the specific type of fuel to 

be used at the LRP.  The RFQ included emissions limitations that would need to be met by the 

successful bidder, including limits of not more than .09 pounds of NOx per million British 

Thermal Units (“lb/MMBtu”) and SO2 limits of not more than .15 lb/MMBtu.  These limits were 

based on the anticipated emissions limits that would be required in the air permit for the LRP.  

Bidders were requested to identify any control technologies that would be required to meet these 

limitations as part of their design. 

26. ARPA received three viable bid responses to the RFQ, from B&W, Alstom and 

Foster Wheeler Energy Corp. (“FWEC”).   

27. B&W’s submitted its bid proposal on February 5, 2004, to engineer and supply a 

new “internal recycle circulating fluidized-bed (IR-CFB) boiler” for the LRP capable of 

operating at a 44 megawatt capacity.   
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28. In its proposal, B&W claimed that it was the “technology leader in the steam 

generation industry since 1867.”  B&W further represented its IR-CFB boiler system was 

“unique” in the industry with substantially lower maintenance costs than its competitors while 

achieving superior temperature control, carbon burnout, sulfur capture and heat transfer. 

29. A “circulating fluidized bed” or “CFB” boiler is a type of boiler where fuel (coal) 

is crushed and injected into a furnace where it mixes with base material and circulates in a bed of 

air while it is combusted.  Emissions of NOx and SO2 are generally controlled through efficient 

combustion and the use of limestone bed material, which combines with acids released from the 

coal during combustion and forms neutral solids that are collected in a downstream control 

system, typically a bag house.  Additional emissions controls may be employed, such as selective 

non catalytic reduction (“SNCR”), dry sorbent injection systems or Selective Catalytic Reduction 

(“SCR”) systems. 

30. The B&W proposal specifically represented that it was designed to generate 

steam output at the specified levels “while firing any of the coals specified.” 

31. The B&W proposal further included a number of “guarantee conditions,” which 

outlined the boiler efficiency levels that would be achieved and the maximum levels of flue gas 

emissions that would be emitted.  With respect to NOx emissions, B&W represented that its 

design would “not exceed 0.09lbs per million BTU heat input from fuel,” and with respect to 

SO2 that its design would “not exceed 0.15 lbs per million BTU heat input from fuel.”   

32. Although B&W’s April 2003 budgetary proposal included a line item for an 

SNCR emission control system, the February 5, 2004 proposal stated “NOx emission from the 

B&W CFB design meets the requested guarantee emission level without use of either an SNCR 
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or an SCR system.”  Further, the B&W proposal represented that “the required SO2 emissions 

rate can be satisfied without further reduction by equipment downstream of the boiler.”   

33. Citing several examples of boilers it had constructed in the past, B&W 

represented in its February 5, 2004 proposal that it had “been involved in the development of 

fluidized bed combustion since the late 1950’s.” 

34. The February 5, 2004 B&W proposal included several false and material 

misrepresentations.  As an initial matter, although the B&W proposal represented that its design 

was based on “any of the coals specified” in the RFQ, the B&W design was not based on data for 

Powder River Basin coal or coal from the Twentymile Mine region of Colorado.  Rather, ARPA 

learned in 2013, during a deposition of B&W’s Project Manager for the LRP project, Thomas L. 

Garabedian, that B&W had used a “Turkish” coal for the design of the plant.   

35. Well over 100 years of data exists in engineering and scientific literature 

concerning the chemical and combustion characteristics of Power River Basin coal.  However, 

during his deposition, Mr. Garabedian was unable to explain why B&W had relied upon 

“Turkish” coal for the design basis of its proposal for the LRP. 

36. Although B&W stated in its proposal that additional emissions controls, such as 

SNCR, would not be required to meet the emissions guarantees for NOx or SO2 emissions, B&W 

had not conducted any testing or modeling of its design to determine whether it would, in fact, 

meet the performance specifications without such controls.  B&W’s statement was based on 

“prior experience” with other CFB boilers at Southern Illinois University (“SIU”) and 

Ebensburg, Pennsylvania.  However, the boilers at SIU and Ebensburg were different in design, 

smaller in size, and burned different types of coal than were specified for the LRP boiler.  Thus, 
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B&W lacked any sound engineering basis for its representation that an SNCR system would not 

be needed. 

37. Whether an SNCR system would be needed or not was a material factor with 

respect to the decision to proceed with the LPR and with B&W as the boiler contractor for the 

LRP.  An SNCR system would require ammonia to be injected into the boiler to control 

emissions, requiring a significant annual operating expense for the ammonia.  Further, the 

injection system would require the use of additional steam or electricity to operate, thus 

increasing the operating load of the plant (the amount of energy required for plant operations) 

and reducing the amount of power that would be available for sale from the plant.   

38. Further, although B&W touted its experience with the design of circulating 

fluidized bed boiler technology, B&W had not had any prior experience designing a circulating 

fluidized bed boiler to burn Powder River Basin coal.  This material fact was never disclosed to 

ARPA until after construction of the boiler for the LRP had begun. 

39. ARPA’s project engineer, Forerunner, prepared a detailed evaluation of the bid 

proposals from B&W, Alstom and FWEC.  Like B&W, FWEC proposed to utilize a circulating 

fluidized bed boiler for the LRP.  Unlike the B&W proposal, FWEC included an SNCR control 

system in its bid.  The inclusion of the SNCR system resulted in a higher initial capital cost and 

higher annual cost than either the B&W proposal or the Alstom proposal.  Alstom’s proposal was 

based on a “bubbling bed” boiler design.  All three bidders represented that they would meet the 

performance standards and emissions limits set forth in the RFQ.   

40. Based on B&W’s pre-bid representations, the representations in its bid proposal, 

and in subsequent discussions with ARPA, B&W was awarded the contract for the LRP boiler.  
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D. The B&W Boiler Contract. 

41. On April 4, 2005, ARPA entered into Contract 10229-D-07 with B&W to supply 

the boiler for the LRP (the “Contract”) for the new coal-fired boiler at the LRP.    

42. Pursuant to the Contract, B&W was to be paid $20,545,000.00 for the boiler.  

Section 2.1.1 of the Contract contained an express representation from B&W that it was fully 

experienced and qualified to perform the work as outlined in the Contract documents.   

43. Further, Section 2.1.2 of the Contract provided that B&W will design, engineer, 

and deliver the Work in accordance with the Contract documents, including codes, standards, 

and regulations in effect on the date of execution.  This section further provides that the 

equipment provided will be free from defects in design, workmanship and materials. 

44. The Contract included a number of performance guarantees in the “Specification 

for Steam Generator System Performance,” which was attached as Exhibit A to the Contract.  

This included, among other things, performance guarantees for the flue gas contaminants the 

boiler would emit under load ranges from 70% to 100% of capacity.  Specifically, Section 40.9.1 

of Exhibit A to the Contract provides as follows: 

a. NOx concentrations in the flue gas at the stack will not exceed 0.09 lbs per million 

BTU averaged over a three (3) hour performance test period.  

b. CO emission in the flue gas at the stack will not exceed 0.15 lbs per million BTU 

averaged over a three (3) hour performance test period. 

c. SO2 concentration in the flue gas at the stack will not exceed 0.103 lbs per million 

BTU, which corresponds to a 90% SO2 reduction for the performance coal, averaged 

over a three (3) hour performance test period. 
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45. Pursuant to Section 29.2 of the Contract (“Performance Guarantee(s)/Remedy”), 

in the event that the specific emissions guarantees are not achieved and such non achievement is 

the result of “Equipment deficiencies”, B&W shall, within ten (10) business days after receipt 

notice of non-achievement, submit to ARPA a “Corrective Action Plan” specifying in reasonable 

detail the actions B&W proposed to take to achieve compliance and the period of time it 

proposes to complete the work.  B&W agrees, at its option and expense, to modify, adjust, repair 

or replace in a timely manner.     

46. Section 29.4 of the Contract further provides that, if the flue gas emissions are not 

met after completion of “the Corrective Action Plan”, ARPA may consider a monetary 

settlement to satisfy B&W’s flue gas emissions guarantees. 

47. Section 40.12 of Exhibit A to the Contract included an “auxiliary power 

guarantee,” which guaranteed that the electrical requirements of certain components of the boiler 

would not exceed certain limits.  This was an important guarantee because the purpose of the 

LRP was to generate electricity for sale to the ARPA Member Municipalities, and any electricity 

consumed by the plant itself would increase the cost of operations and reduce the amount of 

power that could be sold and used to pay the debt service on the bonds issued to construct the 

LRP. 

E. B&W’s Delivery of the Boiler 

48. Before it could commence construction of the LRP, ARPA was required to obtain 

a permit from the Air Pollution Control Division (“APCD”) of the Colorado Department of 

Public Health and Environment (“CDPHE”).  The initial air permit for the LRP was issued 

February 3, 2006, and incorporated a number of emissions limitations set forth in the 

performance guarantee section of the B&W Contract, including limitations on the amount of 
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NOx and SO2 that could be emitted.  Based on B&W’s Proposal and Contract, no SNCR control 

system was included in the permit application. 

49. In order to fund construction of the LRP, including the purchase of the boiler 

from B&W, ARPA issued an initial series of bonds in February 2006 in the principal amount of 

$87.7 million.  ARPA subsequently issued three additional series of “completion bonds” totaling 

$69.06 million to finish construction and commissioning of the LRP.  Pursuant to the Organic 

Contract, these bonds were to be repaid from revenues received from the sale of electric power 

and energy to ARPA’s Member Municipalities. In turn, the Member Municipalities would pass 

these debt servicing costs on to their respective rate payers. 

50. B&W delivered the boiler to the LRP in November of 2007 while the construction 

continued on the appurtenant facilities at the plant.  The boiler was constructed by ARPA’s 

boiler erection contractor, LPR, in accordance with the drawings provided by B&W.  Installation 

of the boiler was completed in 2008.    

51. On January 12, 2009, before the boiler was first fired, Thomas Garabedian, 

B&W’s Project Manager, sent a letter to ARPA’s project manager, Rick Rigel, advising ARPA 

for the first time that B&W did not believe the boiler it designed and engineered for the LRP 

could meet the emissions guarantees in the Contract, which were the same as the guarantees in 

B&W’s February 5, 2004 bid proposal.  In the letter, Mr. Garabedian stated: 

B&W has recently become aware of the fact that a CFB boiler very similar in 

design and arrangement to ARPA is not meeting its NOx guarantee. … 

 

Based on the information we have received and the data obtained to date, there is 

more than one problem to overcome to achieve NOx guarantees on the ARPA 

unit.  First, PRB fuel is very reactive which provides complete “burnout” of the 

fuel leaving very little unburned carbon (UBC) in the ash.  UBC acts as a 

“reducer” of NOx generation and therefore with no UBC in the bed ash NOx will 

increase.  Analysis of the other CFB ash has shown practically no UBC in the ash. 
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Another issue is that the particle size distribution of the solids is more coarse than 

desired.  … With the larger ash, there is a shortage of ash in the furnace shaft and 

ash in the furnace shaft is what provides the heat transfer in the furnace.  With 

low heat transfer an [sic] high primary bed solids, bed temperature is high; 

approximately 1700F vs the desired 1600F.  This higher temperature also leads to 

higher NOx formation. 

 

It is B&W’s opinion that ARPA cannot meet its NOx guarantees without 

modifications.  Therefore, B&W proposes to add an SNCR system be added [sic] 

to ARPA.  In addition, the more detailed specification for the properly sized 

sand/inert material will be developed by engineering so that we can give it to 

ARPA. 

 

52. The boiler to which Mr. Garabedian referred in his January 12, 2009 letter was a 

smaller CFB unit designed by B&W for Agricultural Products (“AGP”) in Nebraska.  B&W 

designed the AGP boiler after B&W had entered into the contract with ARPA for the boiler for 

the LRP. 

53. The “reactive” qualities of Powder River Basin coal is well-documented, and 

information on combustion characteristics of Powder River Basin coal was readily available to 

B&W years before it submitted its proposal to ARPA in 2004.  Nevertheless, B&W did not raise 

this as an issue until after it had been awarded the contract for the ARPA boiler, and after the 

boiler had been designed, delivered and installed at the LRP. 

54. Upon information and belief, B&W made its recommendation of an SNCR 

system for the LRP based solely on its experience with the AGP boiler, and did not perform any 

specific testing or modeling of the LRP boiler in making its recommendations as would be 

standard industry practice. 

55. Despite the fact that ARPA had contracted for a boiler without an SNCR system, 

ARPA had no choice but to agree to the addition of an SNCR system or risk being unable to 

operate the boiler, although adding the SNCR system to the LRP would add significantly to the 

operating expenses and would require additional power to operate.   
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56.   In addition to the additional operating costs associated with the SNCR system, 

ARPA was also required to expend significant resources to obtain a modification to its air permit 

for the LRP for the addition of the SNCR system.  ARPA applied for and obtained the permit 

modification on October 13, 2009. 

57. B&W’s January 12, 2009 letter warned ARPA only that the LRP boiler would not 

meet its emissions guarantees at  loads of 70 to 100 percent.    By early 2009, the LRP was 

already behind schedule, and the SNCR would not be installed and available for operation for 

many months.  ARPA desired to fire the boiler and begin commissioning the plant as soon as 

possible.  ARPA raised this issue with representatives of B&W, including Thomas Garabedian, 

in several conversations in early 2009.  During these conversations, B&W assured ARPA that 

the boiler would meet compliance at loads of less than 70 percent, which would allow ARPA to 

begin commissioning the plant while the SNCR was being designed and engineered. 

58. Based on the assurances by B&W that the boiler would meet compliance at loads 

of less than 70 percent, ARPA first fired the boiler (without the SNCR being installed) on May 

19, 2009 so it could begin commissioning the plant.   

59. During initial operation, however, ARPA discovered that the LRP could not meet 

emissions below 70% either, contrary to B&W’s representation.  In fact, the continuous 

emissions monitoring system showed that emissions were more than four times the levels that 

B&W had represented in the performance guarantee while operating at loads of approximately 

16 megawatts, or 36 percent.     

60. ARPA informed B&W of this in an email dated November 9, 2009, stating: 

Our limits on NOX [sic] for lbs/MMBtu is .09 …. As you go down the 

spreadsheets you will see that we are over .4 during the entire period which is 

about 4 times the limit in lbs/MMBtu and we are above 100 lbs or 2+ times the 

limit for the time period.  … 
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This is contrary to what B&W has told us in that we would be okay with NOX 

[sic] levels until we reached approximately 70% of boiler operating levels.   … 

Given the magnitude of this exceedance we must report the event to the regulators 

tomorrow.  We fear that absent a compelling example of an operating procedure 

that gives us hope to lower the NOX, the regulators may well require us to take 

the plant off-line until the SNCR is installed. … 

 

Despite ARPA’s plea for help, B&W offered no suggestions regarding how the levels of NOx 

emissions could be reduced.  But for the representations and assurances made by B&W that the 

LRP would achieve emissions compliance at loads of less than 70%, ARPA would not have 

gone forward with the commissioning process at considerable time and expense. 

61. ARPA self-reported the emissions exceedances, which were a violation of the air 

permit for the LRP, to the CDPHE in early 2010 as part of its mandatory semi-annual reporting.   

62. In late November 2009, the LRP was shut down while the SNCR system was 

installed.   

63. The SNCR system designed by B&W draws steam from the boiler (which reduces 

the amount of steam than can be used to run the generation turbines) to inject ammonia into the 

furnace.  The operation of the SNCR system increases ARPA’s costs of operation, as it is 

required to purchase ammonia for the system at an estimated cost of between $210,240 and 

$420,480 per year, depending on the rate of consumption.  Further, the use of steam would 

require treatment of water from the system, which would exceed the capability of the reverse 

osmosis water treatment system for the LRP, requiring installation of a larger reverse osmosis 

system and other modifications to the plant. B&W paid for the installation costs but not any 

resulting operating costs related to the SNCR. 

64. ARPA expressed concerns that the SNCR system alone would be insufficient to 

bring the boiler into compliance.  Specifically, on February 23, 2010, ARPA’s project manager, 

Rick Rigel, advised B&W that ARPA had “a growing concern that our issues with NOx 
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emissions may require more than injecting ammonia into the system” because ARPA had 

observed that it was “not getting the combustion air management necessary to mitigate NOx in 

the first place.”  In response, B&W repeatedly assured ARPA that the SNCR system would be 

sufficient to bring the boiler into compliance with its emissions guarantees.   

65. The SNCR system was commissioned in late February 2010.   Even with the 

installation of the SNCR system, however, B&W’s boiler system still could not achieve the 

permit limits, flue gas emissions guarantees set forth in the Contract or requirements of the 

federal Clean Air Act.   

66. In the spring and summer of 2010, ARPA attempted to address the emissions 

issues at the LRP through boiler “tuning,” a process of adjustments to operations in order to 

optimize performance.  During this time, ARPA requested assistance from B&W to meet the 

emissions guarantees on numerous occasions.  Although Section 37 of Exhibit A to the Contract 

provides that B&W will supply technical support for the boiler, B&W refused to send crews to 

assist ARPA.   

67. On June 28, 2010, recognizing that it would not be able to meet the emissions 

standards in the Contract and the CDPHE permit, even with the use of a SNCR system, B&W 

began to look for ways to close out the Contract claiming that it was ARPA’s responsibility to 

“get to full load and tune the unit before [B&W] can really add any value from an operation 

stand point.”  B&W made this questionable statement despite that fact that it had acknowledged 

in the very same email that the failure to achieve the emissions guarantees was not ARPA’s fault.   

68. Because ARPA was still unable to meet the limits of its air permit, ARPA was 

required to self-report further violations to the CDPHE.  In September 2010, ARPA and the 

CDPHE entered into a Compliance Order on Consent to resolve the emissions exceedances that 
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had occurred in 2009 and the first half of 2010 in violation of the air permit and performance 

guarantees in the Contract.   

69. Pursuant to the September 2010 Compliance Order, ARPA was required to pay 

the State of Colorado a civil monetary penalty of $22,750 and to pay the U.S. Environmental 

Protection Agency an additional $114,485 for the “economic benefit” from the “cost savings” 

ARPA realized from the delay in implementing an SNCR system.   

70. Throughout the summer of 2010, ARPA attempted to bring the boiler into 

compliance.  ARPA continued to seek B&W’s assistance during this process; however, B&W 

responded by asserting that the problem was with ARPA’s operation of the plant.  In September 

2010, for example, B&W refused to provide assistance until ARPA achieved the right mix of air 

from the fans that created the circulation in the furnace bed.  ARPA responded that it was aware 

of the proper mix, the problem was that the boiler equipment supplied by B&W  was 

operationally unable to achieve the mix prescribed by B&W.  

71. B&W did not send a crew to Lamar to assist with the boiler tuning until 

November 2010.  At that time, B&W’s representatives found that they were also unable to 

operate the boiler in a way that would meet the emissions guarantees.  B&W sent a different 

engineer and a consultant to Lamar in late December 2010 in a further futile attempt to achieve 

compliance through boiler tuning.  Despite these efforts, B&W was unable to achieve 

compliance.  

72. Because of the continuing emissions exceedances at the LRP, ARPA was coming 

under increasing regulatory pressure to meet compliance with its permit.  On December 21, 

2010, ARPA met with representatives of the CDHPE.  During that meeting, the CDHPE advised 
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ARPA that it would require ARPA to shutdown the LRP if the boiler was not brought into 

compliance with its permit by early January 2011.  

73. On December 30, 2010, a steam pipe ruptured in the boiler, tripping the LRP 

offline.  The boiler had to be shut down to effect repairs and, because the boiler had not been 

able to meet compliance, ARPA was required to keep the plant out of operation until a solution 

to the emissions issues was found and implemented.   

74. An inspection of the damaged tubing revealed that the ammonia nozzles for the 

SNCR system designed by B&W were improperly directed at the tubing causing erosion damage 

to the tubing and resulting in damage to the boiler.  ARPA’s costs to repair the damage to the 

boiler totaled approximately $169,624.   

F. B&W’s Failed “Corrective Action Plan” 

75. Because B&W had been unable to achieve compliance with the emissions 

guarantees since the boiler was first fired in May 2009 (despite the later addition of the SNCR 

system), on January 13, 2011, ARPA issued a formal Notice of Non-Achievement to B&W 

pursuant to Section 29.2 of the Contract.  In that Notice, ARPA advised B&W of CDHPE’s 

position on shutting down the facility, demanded full compliance with the emissions guarantees 

in the Contract, and instructed B&W that the boiler could not be restarted until a final 

engineering solution was achieved.  ARPA also requested that B&W submit a formal Corrective 

Action Plan in order to bring the LRP into full compliance with its CDHPE permit and the 

Contract.   

76. On January 27, 2011, B&W provided its response to the Notice of Non-

Achievement.  B&W assured ARPA that it remained committed to rectifying the problems 

associated with the boiler, stating that it had assembled a dedicated team of engineers to come up 
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with solutions.  B&W further assured ARPA that it was not B&W’s intent to continue its trial 

and error approach but, instead, to come up with a finite remedy that could be implemented 

quickly.  B&W then went on to describe its proposed solutions to the problem, including revising 

the ductwork for the secondary and primary air fans (SA/PA ratio), installing an additional 

“overfire air” system (combustion air), modifications to the SNCR system, and the potential 

installation of a Selective Catalytic Reduction system to further reduce NOx.   

77. In a deposition given July 31, 2013, however, B&W’s project manager, Thomas 

Garabedian, admitted that B&W had no prior experience with CFB boilers using the type of fuel 

specified for the LRP, and that B&W had performed no modeling or other testing to determine if 

the proposed solutions would, in fact, resolve the emissions issues.  Further, Mr. Garabedian 

admitted that B&W had not been able to gather much data regarding the operation of the LRP to 

use in developing engineering solutions. 

78. In the spring of 2011, B&W proceeded to engineer and procure equipment to 

modify the LRP boiler as part of what it called its “Corrective Action Plan.”  This included 

changes to the LRP boiler intended to reduce emissions including revising the ductwork for the 

secondary and primary air fans (SA/PA ratio) installing an additional “overfire air” system 

(combustion air), and modifications to the SNCR system. 

79. Having already been saddled with significant costs related to the failed SNCR 

system, on June 8, 2011, ARPA sent a letter to B&W advising B&W that it would not be 

responsible for the costs associated with any further changes to the boiler system.  Nevertheless, 

faced with the prospect of an LRP that might never successfully operate, ARPA decided to fund 

a significant portion of the installation expense for the Corrective Action Plan in 2011 while 
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reserving its right to seek compensation from B&W for these expenses.  ARPA’s contribution to 

these efforts totaled approximately $1,101,641.   

80. The modifications in B&W’s “Corrective Action Plan” were completed in June 

2011, and the LRP was operated for limited testing purposes from September through mid-

November of 2011 in accordance with the Compliance Orders with CDPHE.  While there was 

some improvement in emissions levels, B&W remained unable to demonstrate full compliance.  

Specifically, B&W observed a “see-sawing” effect, as when it was able to bring NOx levels into 

compliance, carbon monoxide (CO) levels exceeded guaranteed amounts, and vice versa.  B&W 

was unable to keep both NOx and CO in compliance at loads above approximately 65%.   

Accordingly, in accordance with the CDHPE’s instructions the LRP was again shut down in 

November 2011. 

G. Subsequent Actions by B&W and Failure to Meet the Auxiliary Power Guarantee 

81. Although there is no provision in the B&W Contract for a further “Corrective 

Action Plan” should the first plan fail, following the 2011 testing of the LRP, B&W engineered 

several additional modifications in an effort to resolve the ongoing emissions issues with the 

boiler. These modifications include: (1) modifying the coal feeder at the LRP to feed coal at the 

rear wall of the boiler (the boiler was originally designed to feed coal only on the front wall); (2) 

modifications to the coal crusher; (3) relocating the ammonia nozzles in the furnace front; (4) 

adding two 750 horsepower compressors to allow the use of air (rather than steam) for ammonia 

injection from the SNCR system; (5) the addition of certain “mixing nozzles” to reduce the CO 

concentrations in the furnace; and (6) removal of certain “wing wall” tubes in the boiler, which 

were included in the original design and which were paid for by ARPA as part of the original 
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Contract price (the “2012 Modifications”).  B&W presented these proposed modifications to 

ARPA in April 2012. 

82. ARPA has consistently stated that it will not be responsible for the costs of the 

2012 Modifications, which are a result of B&W’s faulty design and fall outside the scope of the 

“Corrective Action Plan” provisions of the Contract.  B&W has taken the position that it is not 

responsible for any of the costs to install this additional equipment, nor is it responsible for any 

other modifications to the plant necessary to support these modifications – such as foundations 

and structural steel to support the compressors and other boiler-related “balance of plant” 

changes.   

83. On October 22, 2012, B&W sent a letter to ARPA claiming that its proposed 2012 

modifications should be considered part of B&W’s current “Corrective Action Plan” and, 

consequently, pursuant to Section 29.2 of the Contract, B&W was only responsible for removal 

and installation cost of up to 5% of the date of sale Contract Price (approximately $1 million).  

ARPA has estimated that these additional costs will total approximately $2.7 million.    

84. Despite knowing ARPA’s objection to payment for any further modifications to 

the plant, which are intended to address the deficiencies in B&W’s boiler design, B&W 

engineered, fabricated and delivered equipment for the 2012 Modifications to ARPA in May 

2013.  This equipment is being stored on site in Lamar pending a resolution of the dispute over 

who must pay for these modifications.   

85. Upon information and belief, the 2012 Modifications proposed by B&W would be 

insufficient to meet the requirements of the Contract.  Even if the modifications could bring the 

boiler into compliance with the flue gas emissions guarantees of Section 40.9.1 of Exhibit A to 

the Contract, the modifications will not bring the boiler into compliance with the requirements of  
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the federal Clean Air Act, which requires NOx emissions to be less than 1 pound per megawatt 

hour in addition to being less than .09 lbs/MMBtu, among other things.  This requirement of 

federal law is one of the “requirements, codes, standards and regulations in effect as of the 

Contract execution date” with which B&W is required to comply pursuant to Section 2.1.2 of the 

Contract. 

86. Further, B&W has admitted that, due to the additional equipment installed in 2010 

and 2011, and the proposed 2012 Modifications, B&W will not be able to meet its “auxiliary 

power guaranty.”  The modifications it has made without the additional equipment for the 2012 

Modifications will result in a loss of 456kW of generation capacity over and above the auxiliary 

power guaranty.  The air compressors and heaters B&W has proposed for the SNCR system as 

part of the 2012 modifications (if installed) are expected to consume an additional 450kW and 

400kW, respectively, for an additional capacity loss of 850kW.  Thus, the total loss of energy 

may exceed 1.3 megawatts (mW).   

87. The LRP has an expected useful life of 40 years.  Assuming that the value of 

energy from the plant averages $45 per megawatt and that the plant is operated at 85% capacity, 

a loss of 1 megawatt (1,000 kW) of power consumed over the life of the plant (40 years) represents a 

net present value loss in excess of $10.0 million.   

H. ARPA Incurs Additional Losses as a Result of B&W’s Failures 

88. On March 23, 2011, an environmental group called the “WildEarth Guardians” 

filed a lawsuit against ARPA asserting violations of the federal Clean Air Act based on the air 

emissions exceedances at the LRP.  But for B&W’s failure to properly design the boiler for the 

LRP, and its representation that the boiler would meet its performance guarantees at lower load 

levels while the SNCR system was being designed and engineered, ARPA would not have 
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operated the plant and would not have exceeded its permit as alleged by WildEarth Guardians in 

its Complaint.   

89. In June 2013, ARPA settled the pending lawsuit with WildEarth Guardians, 

which arose from B&W’s failure to meet the flue gas emissions guarantees.  Pursuant to that 

settlement, ARPA will be required to pay WildEarth Guardians $325,000 in attorneys’ fees, and 

will be required to fund a “supplemental environmental project” to be determined at a cost of an 

additional $125,000.  This is in addition to the over $265,000 ARPA paid in legal fees to defend 

that lawsuit.  None of these costs would have been incurred but for B&W’s failure to meet its  

90. On April 29, 2011, ARPA entered into a second Compliance Order on Consent 

with the CDHPE as a result of emissions violations from the boiler from July of 2010 until 

December 2010 when the plant went off line due to the steam pipe rupture. Pursuant to that 

Compliance Order, ARPA was required to pay an additional $86,800 in civil monetary penalties 

and was prohibited from operating the LRP, except for limited testing purposes, until a solution 

to the exceedances was implemented. 

91. In December 2012, ARPA entered into a third Consent Order with CDPHE to 

address the exceedances that occurred during the testing of B&W’s failed Corrective Action Plan 

in 2011.  Pursuant to that Consent Order, ARPA was required to pay an additional $39,650 in 

civil monetary penalties related to B&W’s ongoing failure to meet emissions compliance.   

92. As a result of B&W’s repeated material misrepresentations and its failure to 

deliver a functioning boiler capable of meeting its emissions guarantees and permit limitations, 

ARPA has been unable to operate the LRP as intended to supply the baseload electricity 

requirements of its Member Municipalities and has been deprived of substantially any value 

from its $170 million investment in the LRP. 
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93. To the extent applicable, ARPA has complied with all of the notice provisions set 

forth in C.R.S. §§ 13-20-801, et seq. 

FIRST CLAIM FOR RELIEF 

Fraud/Fraud in the Inducement 

 

94. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

95. ARPA solicited a bid from B&W in December 2003 for a boiler to supply steam 

for a 44-megawatt electric generation facility to be fueled by coal from the Powder River Basin 

in Wyoming or the Twentymile Mine region of Colorado. 

96. B&W submitted a bid in response to ARPA’s solicitation on February 5, 2004.  

B&W’s bid proposal falsely represented that it was based on “the coals specified” in the ARPA 

bid solicitation document. 

97. B&W knew its representation in the February 5, 2004 bid proposal was false at 

the time it was made because its proposal was designed based on “Turkish” coal, rather than 

Powder River Basin coal or coal from the Twentymile Mine region of Colorado. 

98. B&W’s misrepresentation was material, because the chemical composition of coal 

varies substantially based on the region from which the coal is mined, and the chemical 

composition will affect the combustion characteristics of the coal as well as the emissions from 

the plant burning coal.   

99. B&W made the statements in its February 5, 2004 bid proposal for the purpose of 

inducing ARPA into entering into a contractual relationship with B&W to provide a boiler for 

the LRP. 

100. ARPA relied on the representations in the B&W bid proposal to its detriment, and 

entered into a contract with B&W to provide a boiler for the LRP at a cost of over $20.5 million. 
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101. As a direct and proximate result of B&W’s fraudulent conduct, ARPA has been 

damaged in an amount to be proved at trial. 

SECOND CLAIM FOR RELIEF 

Negligent Misrepresentation (SNCR) 

 

102. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

103. B&W submitted a bid in response to ARPA’s solicitation on February 5, 2004 to 

provide a coal-fired boiler for the LRP.   

104. B&W’s February 5, 2005 bid proposal expressly represented that its boiler design 

would meet certain enumerated emissions limitations without the need for an SNCR or other 

emissions controls.   

105. B&W knew or reasonably should have known that its representations regarding 

the ability of its design to meet the enumerated emissions limitations were false at the time they 

were made.    Specifically, B&W had no prior experience designing circulating fluidized bed 

boilers for Powder River Basin or Twentymile Mine coal, and had not conducted modeling using 

those types of coal in preparing its design for ARPA.  Thus, there was no sound engineering 

basis for B&W to make the representations in its February 5, 2004 bid proposal.  Further, 

engineering literature available to B&W at the time it prepared its bid proposal indicated that 

most circulating fluidized bed boilers burning Powder River Basin coal required the use of 

SNCR or other emissions control technologies to meet emissions limitations for NOx and SO2 

emissions. 

106. ARPA reasonably and justifiably relied on the representations in B&W’s 

February 5, 2004 bid proposal to its detriment.   
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107. As a direct and proximate result of B&W’s negligent misrepresentations, ARPA 

has been damaged in an amount to be proved at trial. 

THIRD CLAIM FOR RELIEF 

Negligence (SNCR implementation) 

  

108. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

109. In January 2009, B&W informed ARPA that the boiler it designed would not 

meet its emissions guarantees without the addition of an SNCR system to control NOx 

emissions.  An SNCR system was not part of the contract between ARPA and B&W. 

110. Subsequently, B&W designed, engineered and delivered an SNCR system for use 

at the LRP.  The SNCR system was installed in accordance with the instructions provided by 

B&W. 

111. B&W was negligent in its design of the SNCR system for the LRP.  Specifically, 

the ammonia nozzles for the SNCR system designed by B&W were directed at certain steam 

tubing in the ARPA boiler.   

112. B&W’s negligence resulted in damage to the LRP.  When the SNCR system was 

operated, the spray from the ammonia nozzles eroded the tubing, resulting in a steam tube 

rupture and other damage to the boiler, and prevented further operation of the boiler and the 

LRP. 

113. As a direct and proximate result of B&W’s negligence in the design of the SNCR 

system, ARPA has been damaged in an amount to be proved at trial. 
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FOURTH CLAIM FOR RELIEF 

Negligent Misrepresentation (operation without SNCR) 

  

114. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

115. In January 2009, B&W informed ARPA that the boiler it designed would not 

meet its emissions guarantees without the addition of an SNCR system to control NOx 

emissions.  An SNCR system was not part of the contract between ARPA and B&W. 

116. Because the implementation of the SNCR system might delay full commercial 

operation of the LRP, ARPA asked B&W whether it could operate the LRP at lower loads of less 

than 70 percent so it could begin the commission of the LRP while the SNCR was designed and 

engineered. 

117. In multiple communications between representatives of B&W and ARPA in early 

2009, B&W informed ARPA that the LRP could be operated at lower loads without exceeding 

its emissions guarantees until the SNCR system was installed.   

118. B&W knew or should have known that its representation that the LRP boiler 

could be operated at lower loads without exceeding its emissions guarantees without the SNCR 

system in place was false at the time it was made.  As an initial matter, B&W had no reasonable 

engineering basis for the emissions estimates in its performance guarantees because it did not use 

the correct coal as the design basis for the boiler.  Also, circulating fluidized bed boilers are 

designed to operate with greater efficiency in emissions reductions at higher load levels, and are 

known in the engineering industry to operate less efficiently at lower load levels.  B&W had 

performed no testing or modeling of its boiler design to confirm that the LRP boiler could be 

operated at lower load levels without exceeding its emissions guarantees without the SNCR 
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system.  Thus, there was no reasonable basis for B&W’s statements to ARPA concerning the 

performance of the LRP boiler at lower load levels. 

119. ARPA reasonably and justifiably relied on B&W’s representations regarding the 

ability of the boiler to meet emissions at lower load levels without the SNCR system in firing the 

boiler and commencing commissioning activities in May 2009.    

120. As a direct and proximate result of B&W’s negligent misrepresentations, ARPA 

has been damaged in an amount to be proved at trial. 

FIFTH CLAIM FOR RELIEF 

Breach of Contract (failure to deliver a functioning boiler) 

 

121. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein ARPA incorporates the 

122. ARPA and B&W entered into Contract 10229-D-07 with B&W to supply the 

boiler for the LRP (the “Contract”).   

123. The Contract includes certain “performance guarantees” pertaining to flue gas 

emissions from the boiler, as more fully set forth in Section 40.9.1 of Exhibit A to the Contract. 

124. B&W has breached the Contract by its failure to deliver a fully functioning boiler 

in accordance with the terms of the Contract.  Among other things: 

a. B&W failed to engineer and deliver a boiler capable of meeting the flue gas 

emissions guarantees in the Section 40.9 of Exhibit A to the Contract. 

b. B&W failed to deliver a boiler capable of meeting the 1 lb/mWh limit on NOx 

emissions set forth in the federal Clean Air Act, among other things, which are part 

ofthe “requirements, codes, standards and regulations in effect as of the Contract 

execution date” with which B&W is required to comply pursuant to Section 2.1.2 of 

the Contract. 
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c. B&W failed to provide technical support during the commissioning and testing and 

tuning of the boiler pursuant to Section 37 of Exhibit A to the Contract, despite 

numerous requests for such support from ARPA. 

d. B&W failed to prepare and implement a “Corrective Action Plan” fully addressing 

the deficiencies with the boiler after receiving the January 13, 2011 “Notice of Non-

Achievement” from ARPA pursuant to Section 29.2 of the Contract. 

e. B&W has failed to meet the “auxiliary power guaranty” of Section 40.12 of Exhibit A 

to the Contract. 

125. As a direct and proximate result of B&W’s breach of contract, ARPA has suffered 

damages in an amount to be proved at trial.   

SIXTH CLAIM FOR RELIEF 

Declaratory Judgment (limits on liability inapplicable)  

 

126. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

127. B&W has asserted that its liability for the costs of the 2013 modifications is 

limited by provisions of Section 29.2 of the Contract, which relates to “Corrective Action Plans.”   

128. Section 29.2 of the Contract provides for a single “Corrective Action Plan” in the 

event of a failure to meet the flue gas emissions guarantees of Section 40.9 of Exhibit A to the 

Contract.   

129. B&W’s 2011 modifications to the LRP boiler constitutes a “Corrective Action 

Plan,” and that plan failed to address the flue gas emissions deficiencies.   

130. Because Section 29.2 of the Contract does not contemplate multiple “Corrective 

Action Plans,” B&W is not entitled to rely on the limitations on liability in that section for 

additional corrective actions after its plan failed. 
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131. A genuine case or controversy exists regarding the applicability of Section 29.2 of 

the Contract to B&W’s subsequent proposed modifications. 

132. ARPA is entitled to a declaratory judgment that Section 29.2 of the Contract 

applies to a single “Corrective Action Plan,” and the limitations on liability set forth in Section 

29.2 of the Contract are inapplicable to additional corrective measures or modifications 

following the implementation of a failed “Corrective Action Plan.” 

SEVENTH CLAIM FOR RELIEF 

Declaratory Judgment (breach of warranty – failure of essential purpose)  

 

133. ARPA incorporates the allegations of paragraphs 1 through 93, inclusive, as if 

fully set forth herein. 

134. Section 29.2 of the Contract, B&W warrants that it will, at its option, modify, 

adjust, repair or replace the CFB in order to meet the Performance Guarantees of the Contract. 

135. As noted above, it is undisputed that B&W has, over the course of several years, 

made repeated attempts to modify, adjust, and repair the CFB to meets these Performance 

Guarantees without success.  B&W has also designed an SNCR system outside of the CFB 

which was supposed to bring the CFB into compliance with the Contract thereby acknowledging 

that repairs, modifications or adjustments to the CFB alone cannot achieve the Performance 

Guarantees.   

136. Upon information and belief, these repeated failures and design modifications 

establish that the CFB cannot reasonably be repaired, replaced or modified so as to comply with 

the Performance Guarantees in the Contract and that the CFB is defective in materials and 

workmanship. 
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137. Moreover, despite the clear failure of the repairs, modifications and adjustments 

to the CFB, B&W has refused to employ in a timely manner its only remaining option under the 

warranty and replace the CFB with a contractually compliant product.   

138. B&W’s inability to effectively repair or replace the CFB has substantially 

affected not only the value of the CFB itself but, in addition, has negatively impacted the entire 

value of the LRP as a whole. 

139. The impairment of this value has caused substantial damages to ARPA. 

140. As such, B&W is in breach of its warranty obligations and the warranty 

referenced above has failed of its essential purpose of providing ARPA with a CFB that complies 

with the Performance Guarantees of the Contract. 

141. Pursuant to C.R.S. §4-2-719, ARPA is therefore entitled to the full measure of its 

damages regardless of any language in the Contract which seeks to limit ARPA’s available 

remedies. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff Arkansas River Power Authority prays that judgment enter in its 

favor and against defendant Babcock & Wilcox Power Generation Group, Inc. on each and every 

claim asserted herein, and that it be awarded the following relief: 

1. Money damages in an amount to be proved at trial, including: 

a. Damages for the additional costs ARPA incurred from B&W’s failed modifications to 

the boiler; 

b. Damages for equipment and  materials paid for by ARPA as part of B&W’s original 

design that were removed or replaced as part of B&W’s failed modifications to the 

LRP; 
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c. Damages for ARPA’s additional costs of operating the LRP due to modifications 

implemented by B&W; 

d. Damages for the repairs required to the LRP from damage caused by B&W’s 

negligent design of the SNCR system; 

e. Damages for settlement and defense costs of environmental litigation resulting from 

B&W’s failure to meet its emissions guarantees; 

f. Damages for civil monetary penalties paid to the State of Colorado and U.S. EPA 

arising from B&W’s failure to meet its emissions guarantees; 

g. Damages for the loss of use of ARPA’s $170 million Lamar Repowering Project due 

to the failure of the boiler supplied by B&W; and 

h. Damages for the cost of future modifications that may be required at the LRP to bring 

the boiler into compliance with the emissions guarantees.  

2. A declaratory judgment that Section 29.2 of the Contract applies to a single “Corrective 

Action Plan,” and the limitations on liability set forth in Section 29.2 of the Contract are 

inapplicable to additional corrective measures or modifications following the 

implementation of a failed “Corrective Action Plan.” 

3. A declaratory judgment that the warranty provided by B&W that it will modify, adjust, 

repair or replace the CFB in order to meet the Performance Guarantees of the Contract 

has failed of its essential purpose and that any contractual limitations on available 

remedies or damages related to this warranty are of no legal effect. 

4. Pre- and post-judgment interest on all sums awarded as damages; 

5. An award of plaintiff’s reasonable attorney’s fees and costs incurred in connection with 

this action; and 
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6. Such other and further relief as the Court deems just and proper under the circumstances. 

JURY DEMAND 

 Plaintiff Arkansas River Power Authority requests that this cause be tried to a jury of six 

(6). 

Respectfully submitted this 28
th

 day of February, 2014. 

By:  s/ Craig N. Johnson  

Craig N. Johnson 

Matthew S. Rork 

Fairfield and Woods, P.C. 

1801 California Street, Suite 2600 

Denver, Colorado 80202 

(303) 830-2400 

(303) 830-1033 (fax) 

Email: cjohnson@fwlaw.com 

         mrork@fwlaw.com 

 

 

ATTORNEYS FOR THE PLAINTIFF 
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